EXPLANATORY MEMORANDUM TO

THE LOCAL GOVERNMENT PENSION SCHEME REGULATIONS 201 3

2013 No. 2356

This explanatory memorandum has been prepareldebpeépartment for Communities
and Local Government and is laid before Parlianbgrni@ommand of Her Majesty.

This memorandum contains information for the JGiammittee on Statutory
Instruments.

Purpose of the instrument

2.1  These Regulations set up a new legal regimihéktocal Government
Pension Scheme which will come into force on 1 A20il4. The new legal
regime will provide for benefits to accrue on ar&sr average revalued
earnings” basis rather than on a “final salary fasnd for the normal
retirement age at which a member can draw beneifit®ut actuarial
reduction to be the same as the age at which tisepés entitled to draw the
state retirement pension.

Matters of special interest to the Joint Committe on Statutory Instruments

3.1  See paragraphs 4.5 to 4.10 of the legislatwext section.

Legislative Context

4.1  These Regulations are made under sectionhié@uperannuation Act 1972
(“the 1972 Act”), but in anticipation of the supedéng of the powers under
that Act by the powers contained in the Public #er®ensions Act 2013 (“the
2013 Act”) which received Royal Assent on 25th A@f13 but is not yet
completely in force.

4.2 Section 28 of the 2013 Act provides for regalst made under section 7 of
the 1972 Act in respect of a person’s service oafter 1 April 2014 and
which could have been made under the powers caudamthe 2013 Act to
have effect as if they were scheme regulations uhee2013 Act.

4.3  Certain provisions in the 2013 Act impose reguients in respect of scheme
regulations under the 2013 Act, which are to sorterg anticipated in these
Regulations and it is the Government’s intentiomtdude transitional
provision in the orders commencing those provistonsecure that so far as is
necessary, the provisions in these Regulationdesgmed to satisfy the
requirements of the 2013 Act. To the extent thaséhrequirements are not
anticipated in these Regulations (for examplegspect of the requirements in
section 13 of the 2013 Act relating to Scheme goaece and section 12 of the
2013 Act in relation to cost management), it is@wernment’s intention to
ensure that commencement of those provisions witdordinated with the
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4.4

4.5

4.6

4.7

4.8

4.9

making of amending regulations to secure complidnycthe Scheme
regulations with those requirements

The Regulations will replace the Scheme (“th@&Scheme”) established by
the Local Government Pension Scheme (Benefits, Meship and
Contributions) Regulations 2007 (S.1. 2007 No 11@®)e benefits
regulations”) and The Local Government Pension @eh@Administration)
Regulations 2008 (S.I. 2008 No 239) (“the admiaishn regulations”). There
will be separate Transitional and Savings regutatimade and laid shortly
which will revoke the benefits regulations and #geninistration regulations
from 1 April 2014 and make provision to protect éftis already accrued by
members of the Scheme established by them.

In its 18th report of the 2006-07 session JB&I reported the benefits
regulations for failure to comply with proper lelgisve practice and defective
drafting. The Committee’s finding was that it wagproper to make
regulations which were complete neither internally referentially. The
benefits regulations were subsequently supplemdteélde administration
regulations, and by transitional provisions corgdim the Local Government
Scheme (Transitional Provisions) Regulations 2@8 2008/ 238) which
filled in the legislative gaps.

In the preparation of these Regulations, tepadtment once again focussed on
the need to provide certainty as early as possibdelministrators and software
providers of the essential elements of the newl lgcaernment pension
scheme. In its first consultation document, piiddgon 21 December 2012,
the Department published draft regulations broadlering the ground
contained in the benefits regulations, settingtbeatcore elements of the new
Scheme. However, rather than make those regugatidrmonths before the
Scheme is to come into operation, following theieelfrom the Committee in
2007, the Department published the revised reguiatin draft in April 2013,
alongside its proposals in draft regulations brpadivering the ground
contained in the administration regulations.

These Regulations made now contain a compteenge in the sense that they
are not dependent on any other regulations beirdgrwafunction effectively.
As is noted in paragraph 4.3 above, there are sespects in which they
would not comply with some legal requirements ciorad in the 2013 Act,
were those requirements to be commenced, but tparbeent does not
anticipate any uncoordinated commencement of trexggirements.

These Regulations made now do not revoke thefit® or administration
regulations, or any provisions in any earlier regjohs preserved by those
regulations. On 28 March 2013 the Department phbll some draft
transitional and savings regulations which wouldehtnat effect, and which
will make transitional provisions protecting bolietbenefits accrued by
members of the scheme before 1 April 2014 and thvdseh some members
accrue after that date where those members are tddke normal retirement
date applicable to them under the benefits regnati

The Department is not in a position to makeé¢hoansitional regulations
simultaneously with these Regulations, but antieipa will be able to do so
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4.10

within the next month. It has however concludeat edministrators and
software providers must now be given proper asserémt the new Scheme
will indeed come into effect from 1 April 2014.

The Department has paid close regard to fi@tref the Committee from
2007. Nothing in these Regulations is dependernymew regulation being
made or on any definitions to be contained elsegvhéne transitional
provisions will operate quite independently froregh Regulations. The only
element missing is the actual revocation of theebenand administration
regulations within these regulations. In the Dapant’s view, it was
inappropriate to include the revocation of thosgv/gions in an instrument
separate from the one containing the transitiondlsavings provisions. The
Department has endeavoured to ensure that peratamitiar with the
background to the local government pension schemeevertheless
understand how the scheme will operate, and tlea€Ctmmittee is in a
position to provide proper scrutiny.

Territorial Extent and Application

5.1

This instrument applies to England and Wales.

European Convention on Human Rights

6.1

As the instrument is subject to negative resolupimtedure and does not
amend primary legislation, no statement is required

Policy background

7.1

7.2

7.3.

7.4

These Regulations are the culmination of twe years discussion and
consultation with all local government pension sobenterested parties,
which began with the publication of IndependentlRubervice Pensions
Commission’s final report in March 2011.

At the June 2010 Budget, the Governmenteavitord Hutton of Furness to
chair the Independent Public Service Pensions Cssiam. The purpose of
the Commission was to carry out a “fundamentalcstmal review” of public
service pension provision, and to make recommenig&n pension
arrangements that are “sustainable and affordalileei long term, fair to both
the public service workforce and the taxpayer, @ntsistent with the fiscal
challenges ahead, while protecting accrued rights”.

The main recommendation from the Commissitina report was that the
current final salary public service pension schesiesild be replaced by new
schemes which would continue to be defined besefiemes with pension
entitlement linked to salary, but rather than bdinged to an employee’s final
salary, pension benefits would be linked to casserage earnings.

In November 2011, the Government set out tirelferred design for the new
NHS, civil service, teachers and local governmamspon schemes in “Public
Service Pensions: Good Pensions That Last” (Cm)382h# proposed scheme
designs included the following main elements:-
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A career average revalued earnings (“CARE”) pensareme

Public service workers benefits to be earned atexaf 1/60th of
pensionable earnings each year

Public service workers will have their benefitsreased each year they are
working in the public services in line with earngngevaluation

a normal pension age linked to state pension agé ¢whichever is
higher)

Pensions in payment to increase in line with thesamer prices index
(CPI)

Benefits earned by leavers to increase by CPI ttedate of leaving
until retirement

In the funded local government pension scheme, imetmber
contributions and other adjustments to benefitshelreflected in cost
ceilings following the outcome of the Department@mmunities and
Local Government’s consultation on alternativesdntribution

increases

Members given the option at retirement to convéroEannual pension
into a £12 one-off lump sum payment in accordanite WMRC limits and
regulations

lll-health, death and survivors benefits (ancillagnefits) to match those
currently provided by schemes that are open tomewmbers

Members who leave the scheme and rejoin withindss/® be able to
link their new service with previous service, athiéy had always been an
active member

Members transferring between public service schdmbs treated as
having continuous active service (which would imguhose transferring
between schemes who had rejoined public serviee afyap of less than
5 years)

An employer contribution cap to provide backstoptgection to the
taxpayer against unforeseen costs and risks.

For the new local government pension schémeeiGovernment invited the
Local Government Association and main local govesnntrades unions
(UNISON, UNITE and GMB) to come forward with a sprcset of proposals
based on the Government’s preferred design withiagreed cost ceiling of
19.5% of payroll for future service costs. A kdégreent of the agreement for
the Local Government Pension Scheme was a stabdatApril 2014, a year
ahead of the unfunded public service pension scheBetween January and
May 2012, the Department worked closely with theAliGades unions Project
Board to work up the new scheme design.

In a letter dated 30 May 2012, Bob Neilg then Local Government Minister,
informed the Project Board that he was contentferLGA and local
government trades unions to proceed to an infoomasultation with their
respective memberships on the agreed scheme désigminister gave an
assurance that a favourable outcome would enablBépartment to move
directly to a statutory consultation to implemedre proposals. The result of
the informal consultation was strongly in suppdraccepting the proposed
scheme design with 93 per cent of scheme emplo98rper cent of GMB



7.7.

7.8.

7.9.

7.10.

members; 90 per cent of UNISON members and 84qydraf UNITE
members accepting the proposal.

On 5 November 2012, the Local Governmemtidtier, Brandon Lewis,
confirmed in a written statement to Parliament thatmain parameters of the
new Scheme would be:-

= A start date of April 2014 with core elements of tiew scheme
regulations in place by March 2013

= A pension scheme design based on career averageal pay

= An accrual rate of 1/49th of pensionable earnireghe/ear

»= Revaluation of active members’ benefits in linehaatprice index
(currently CPI)

= A Normal Pension Age equal to the State Pension wheh applies
both to active members and deferred members (nkanse service
only). If a member’s State Pension Age rises, thermal Pension Age
will do so too for all post-2014 service

= A low cost optional arrangement allowing 50 pertag@main benefits
to be accrued on a 50 per cent contribution rate

»= Pensions in payment to increase in line with aepinclex (currently
CPI)

= Benefits to increase in any period of defermeninie with a price
index (currently CPI)

= Average member contribution yield of 6.5 per centh tiered
contributions

= Optional lump sum commutation at a rate of £12uaip sum for every
£1 per annum of pension foregone in accordance MMIRC limits
and regulations

= Early/late retirement factors from age 55 on anadally neutral basis

= A vesting period of two years

= Spouse and partner pensions to continue to be lomsad accrual rate
of 1/160th and three times death in service benefit

= |ll-health retirement pensions to be based on tineeat ill-health
retirement arrangements.

Paragraphs 7.9 to 7.18 explain how the prongsin the Regulations deliver
the agreement set out in paragraph 7.7 above.

Regulation 9 provides for contributions to be paid by members mte
applicable to their annual pay aReégulation 20goes on to define
“pensionable pay” as the total of all salary, wadess and other payments
paid to the employee. UndRegulation 23(4) the amount of pension earned
in respect of those contributions is 1/49th ofriieamber’s pensionable pay
received in each year.

Regulation 10provides for members to elect to pay reduced dmritons
equivalent to 50 per cent of the normal rate setroRegulation 9

Regulation 23(5)provides that for any period whelReegulation 10applies,
the amount of earned pension is 1/98th of the mempensionable pay, that
is, 50 per cent of the normal rate at which pensaccrued.



7.11.

7.12.

7.13.

7.14.

7.15.

7.16.

7.17.

7.18.

7.19.

Regulation 23(2),when read in conjunction with the definition of Veduation
adjustment” inSchedule 1to the Regulations, provides that the members en
of year CARE balance must be adjusted by the ratialu adjustment as
defined in an Order made by HM Treasury under 8e@(2) of the Public
Service Pensions Act 2013.

Regulation 30sets out the various circumstances where pensioefilemay

be taken or have to be taken, in particular, wherember attains normal
pension ageSchedule 1defines “normal pension age” as “the pensionable
age of a person as specified from time to timedine8Bule 4 to the Pensions
Act 1995 or, if higher, 65.” It also provides foembers to retire and take their
pension benefits at any age between 55 and 7é&tiiément occurs before the
member’s normal retirement age the pension is etlaccording to actuarial
guidance issued by the Secretary of State, orasectif retirement occurs
after normal retirement age.

Revaluation of the benefits of deferred agialsppner members is by virtue of
the Pensions (Increase) Act 19Regulations 24(7), 25(6) and 26(®rovide
for the balances in appropriate accounts to beeasad to reflect that
revaluation.

Regulation 33allowsmembers to commute their pension for lump sum at a
rate of £12 for every £1 of annual pension commuted

Regulation 18provides for members to receive a return of tbentributions
provided that their qualifying service is less thao years.

Regulations 40to 48 provide for spouses’ and partners’ pensions todset
on an accrual rate of 1/160th and three times deatbrvice benefit. Provision
is also made for survivor benefits to be paid ®ehgible children on the
death of a member.

Regulations 35 to 3%rovide for ill-health retirement benefits basedtioa ill-
health retirement framework in the 2008 Scheme.

On 13 September 2012, the Government intexithe Public Service
Pensions Bill to reform the public service pensschemes in line with the
recommendations made by the Independent Commissiétublic Service
Pensions. The Bill received Royal Assent on 25 I&2613. The main purpose
of the Act is to provide the necessary regulatiakimg powers for
Departments to introduce their new schemes on i 2pt5. As these
Regulations are being made before the relevaniossadf the Public Service
Pensions Act 2013 have been commenced, in ordethigmacan come into
force from 1 April 2014 (a year ahead of the otim@jor public service
pension schemes), they are being made under #warglsections of the
Superannuation Act 1972.

The final consultation on the draft propesaided on 2 August 2013, and 44
responses were received. This consultation atdoitdgo account
representations received in response to two eadiesultations in December
2012 and March 2013 on earlier versions of thetaicfeme regulations. This
approach was adopted to ensure that IT, payrolsahdme practitioners were
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7.20

7.21.

71.22

7.23.

7.24.

given as much notice as possible about the newnseldesign. Throughout
all three consultations, the Department’s apprdashbeen to ensure
compatibility with the Public Service Pensions 26t3. It also met regularly
with the Local Government Association, trades usiand other scheme
interested parties to help finalise the statutasgrument which has now been
made.

Paragraphs 7.21 to 7.24 outline those elementseafi¢w Scheme which are
not included in these Regulations, but which wdlibtroduced later via
amending regulations.

Governance.Under Sections 5 and 7 of the 2013 Act, the Depamt is
required to come forward with scheme regulationsstablish a national
scheme advisory board and local pension boardsaidn of the 89 individual
local government pension scheme fund authoritiésigland and Wales. The
Act does not stipulate when these various boards twbe in place. On 20
June 2013, the Department published a discussioer paviting interested
parties to comment on the sections of the Act wimgbact on the governance
arrangements in the new Scheme. Responses tofiiisal consultation,
which closed for comment on 30 August 2013, wilktéleen into account in
coming forward with draft regulations for statutmgnsultation later in 2013.

Councillors’ pensions The Government has consulted on whether
councillors, directly elected mayors, the MayotLofhdon and members of the
London Assembly should continue to have accedsetéocal government
pension scheme. The consultation closed in July 2Mid Ministers are
currently considering the responses receivedhdmteantime, these
regulations and the associated transitional prongcontinue to permit access
to the Scheme for these elected office holderswé¥yer, amended provisions
may be introduced prior to April 2014 to reflectrititers' decisions in the

light of the consultation.

Cost managementUnder Section 12 of the 2013 Act, the new Schemast

set an employer cost cap, expressed as a pereasftpgnsionable earnings of
members of the Scheme, for the purpose of measahiagges in the cost of
the Scheme. The employer cost cap is to be secordance with a Treasury
direction which the Department expects to be phblisin September 2013.
The intention will then be to include the Schenetgployer cost cap and
associated provisions in draft amending regulatfonsonsultation. It is
important to note that Section 12 of the 2013 Axg ho bearing on the setting
of individual employers’ contribution rates as pairthe local valuations by
each of the 89 pension fund authorities in Englamd Wales.

Club transfers. The Public Sector Club is a network of public anicdate
sector occupational pension schemes which maleesiér for employees who
move between employers covered by separate patifmgpschemes to
transfer their accrued pension rights. In genarahemployees will be given
an opportunity to transfer their pension rightsametn Club schemes and to
receive a broadly equivalent service credit inrtees scheme in exchange for
their service in their old scheme. Government padic the reform of the
public service pension schemes includes retenfitineoPublic Sector Club

for the new schemes. At the time of making thesguRations, no agreement
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7.25.

7.26.

has been reached on how the Club will operate wahCARE environment.
The relevant provisions will be introduced via autieg regulations once
agreement has been reached.

In addition to the amending regulations dbscrat paragraphs 7.21 to 7.24
above, it is also the intention to come forwardwétseparate statutory
instrument on transitional protection and savifidsere have been two
consultations on draft regulations in March andeJ2@13. The intention is for
them to be made in October 2013. A separate Exfgan®emorandum will
accompany those regulations when they are made.

Before proceeding with these Regulations, Ministgrge full consideration to
the views expressed and the extensive discussibith Wwave taken place over
the last two years — in particular, the detailestdssions on a suitable benefit
package which is affordable within the various amslings agreed by
Government and is compliant with the reform ageiod@ublic service
pension schemes.

Consultation process and outcome

8.1

8.2

8.3

These Regulations were subject to three sepdrat related statutory
consultations. The first commenced on 21 DecemB&R 2nd ended on 8
February 2013 with 119 responses. The second conedern 27 March 2013
and ended on 3 May 2013 with 38 responses. Thedamsultation
commenced on 3 June 2013 and ended on 2 Augustviafii134 responses. In
each case, the consultation papers were sent Wdlgh Assembly; the chief
executives of all principal local authorities indgtand and Wales; all local
government trades unions; the five main local gonent treasurer bodies in
England and Wales; the Trades Unions Congres$Government Actuary’s
Department, and eleven separate representativedoailuding the
Association of Consulting Actuaries, the Chartdreditute of Public Finance
and Accountancy and the Association of Local Autigdviedical Advisers.
Copies of each consultation paper and a full listomsultees can be found at
https://www.gov.uk/government/organisations/deparitsfor-communities-
and-local-government/series/local-government-peissio

Since January 2012, the Department has chaagedar meetings with
members of the Project Board (see paragraph 7p8senting local authority
employers and local government trades unions. wollp the Government’s
agreement to the Project Board’s proposed schesigrndm May 2012, a
smaller, technical group chaired by the Departmneast established to work up
draft regulations and, in particular, to ensurd thay complied fully with the
agreed scheme design. The same group assiste@plaetident in analysing
and reaching conclusions on each set of consuitatisponses.

In the context of the agreement reached letvwBovernment and the Project
Board, all major policy issues were discussedragtiewith employers and
trade unions and only taken forward as draft regura for consultation once
agreement had been reached. It was then openrisuitees to comment on
any issue arising from each set of draft regulati@aithough the main purpose



8.4

8.5

8.6

8.7

8.8

of each consultation was to ensure that the degtilations were technically
correct and achieved their intended purpose.

Section 3(5) of the Public Service Pensions28di3, which requires scheme
regulations to be subject to Treasury consentnaatheen commenced at the
time these Regulations were made. The Departmerttheless engaged with
Treasury officials to ensure that the draft regafa issued for consultation
were consistent with the wider public service penseform agenda.

The same format was used in all three conguitgtthat is, a narrative section
explaining the consultation process and policy eshta set of draft
regulations and a series of questions on outstgrabiicy issues.

A summary of responses and the outcome of @atsultation are set out in a
separate document which is available at:
https://www.gov.uk/government/organisations/deparitsfor-communities-
and-local-government/series/local-government-pearssio

As a result of the consultation responses laadetedback from regular
meetings with the technical group (see paragraph & number of significant
changes to the Scheme design have been introducaddition, the
Department maintained a high level of engagemettt kay interested parties
throughout the consultation period in order to axplrespond to queries and
revise various elements of the draft proposalstiexe as much consensus as
possible within the cost envelope of the new Schéhe changes made to
draft regulations in response to the first two acdtagion exercises are
summarised in Chapter 2 (Proposals for Consultptrothe documents
referred to at paragraph 8.6 above.

The main alterations as reflected in these Régus are summarised below:-

» There have been some clarificatory amendmentsetdl thealth
framework at the request of qualified medical ptecters and lay
practitioners. The second qualifying test for thiease of benefits at
35 (4) has been amended and the term ‘reducedhiilcel of being
capable of undertaking gainful employment’ has heghaced with
‘unlikely (or likely) to be capable of undertakigginful employment’
where appropriate in the provisions.

= |t was initially proposed that the early paymenaafeferred retirement
benefit on ill-health grounds should be paid frdma tate the
permanent incapacity first arose. However, in raspdo
representations that this would represent a sggmtiadditional cost to
the Scheme and would be difficult to administeesthRegulations
now include provision for payment to commence fiibi date the
incapacitating condition was certified by an indegent registered
medical practitioner.

=  Current Scheme regulations allow a scheme emptoyaward
additional pension up to a maximum of £5,000 pewamn This
provision was carried forward for consultation be hew Scheme
regulations but in recognition of general publicvgze pension policy,
this was later amended to increase the cap to 8&B0 for the cap to
be uprated annually by cost of living increases.
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= As part of the overall scheme design agreed bymgovent, it was
initially proposed that the tariff table for empé®s’ contribution
should not include any automatic cost of livingatprg as is the case
with the current Scheme regulations. However, tepddtment was
persuaded by consultation responses to retain it.

» These regulations introduce the concept of assymaesionable pay
(“APP”) to enable employee contributions to be de#edd during
periods of zero pay. Initially, it was proposedttA®P should apply in
all circumstances where pay is reduced, but ifigin of comments
from consultees, these Regulations now apply ARRdre limited
circumstances where the pre-reduction level ofipafforded statutory
protection. In all other cases where pay is reduttese Regulations
enable scheme members to purchase additional petasadfset any
reduction.

= The current Scheme allows members to purchase@ahlipension in
respect of their own pension and also in respestinfivor benefits.
There was anecdotal evidence to suggest thatkbeufarate for the
latter was very low and this was confirmed by tbhasultation
response. These Regulations therefore make pravisianember only
additional pension.

» The regulations include a range of survivor bersgfdyable on the
death of a Scheme member. In the light of consaliakesponses, a
number of technical changes have been introduceldtiby the
various methods of calculation in each type of case

= The provisions relating to admission to the Schegnmeans of an
admission agreement remain broadly as in the cugememe but have
been reordered to aid clarity. This includes thecgd characteristics of
bodies admitted because they have entered intateacting
arrangement with a letting authority. Consultatiespondents noted
that a provision requiring an administering auttyoid® admit a body if
the letting authority wished it, subject to the pweed admitted body
satisfying the conditions of admission. This onaisshas been
corrected at paragraph 13 of Part 3 to Schedule 2.

= Schedule 3 introduces a list of Scheme employirigaaities and their
relevant administering authority. These Regulati@fiect comments
submitted by consultees on the accuracy of the tisaind corrects
and updates the table at the end of the Schedule.

= Regulation 64, which relates to employers thated¢aparticipate in
the Scheme, has been changed so that it is clsaarnexiting
employer has a duty to make an exit payment whesad owed.

8.9 Following an assessment of the consultatioporeses and representations
made by key representatives of interested pathese appears to be a broad

acceptance of the final proposals, including botipleyees’ representatives
and employers.

9. Guidance

9.1 Where mentioned in these Regulations, guidéordbe new Scheme will be
issued by the Department. In addition, the Locat€soment Association will
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10.

11.

12.

13.

also publish scheme guidance for both participatimgployers and scheme
members.

Impact

10.1

An Impact Assessment has been prepared anuecarcessed at:

https://www.gov.uk/government/organisations/deparitysfor-communities-and-local-

government/series/local-government-pensions

Regulating small business

111

The legislation applies to small businesse(Bhpact Assessment)

Monitoring & review

12.1

These Regulations will be monitored by the d&&pent and reviewed on a
regular basis. To assist in this process, the Deyaat will confer a function of
advising the Secretary of State on scheme changdedcheme Advisory
Board it will establish in 2014 as required by &t of the Public Service
Pensions Act 2013. The Scheme Advisory Board Wsb &#e responsible for
monitoring the costs of the new Scheme and for ngakkcommendations to
the Secretary of State on any scheme changes aegéssnaintain the cost
within the Employer Cap (see Section 12 of the 2R3 and the agreed
future service cost of 19.5 per cent at a contidmgtratio of 2:1 for employers
and employees respectively.

As part of the consultation process for the neweSa the Department has
agreed, at some future date after the new Schemednae into force, to
review the ill-health retirement and Internal Disp&esolution Procedure
provisions of the new Scheme. The time was natabla to enable this
review to be undertaken during the consultatiorc@ss for the new Scheme.

Contact

Robert Holloway at the Department for Communities and Local Govermm
Tel: 030344 42182 or emakRRobert.holloway@ communities.gsi.gov.dan
answer any queries regarding the instrument.
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