PO-22432

The letter accompanying this document explains what your options are depending on
whether or not you accept my opinion. Please read the letter carefully and take action
by the date given, or the investigation might come to an end.

Opinion by adjudicator for the Pensions Ombudsman
Applicant

Miss E

Scheme

Local Government Pension Scheme (LGPS)

Respondents

Derby City Council (Derby)
Derbyshire County Council (DCC)

Outcome

Complaint summary and background
Complaint summary

Background
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1

Dr McIlroy refers to having carried out his assessment on 27 June 2017; indicating that his report may be
incorrectly dated.
2 Miss E’s role was being made redundant and she was due to be considered for another role. However, she
had been unable to attend for interview.
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Miss E’s position

Derby’s position
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DCC’s position

My findings

The report dated 31 January 2014 was addressed to Dr Lingard (Miss E’s GP) but was written by Dr
Mathew, consultant rheumatologist.
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4Sampson

v Hodgson [2008] All ER (D) 395 (Apr)
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Putting matters right

Caroline Leal (Mrs)
Senior Adjudicator
22 January 2019
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Appendix 1
The Local Government Pension Scheme Regulations 2013 (SI2013/2356) (as
amended)

“(1)

An active member who has qualifying service for a period of two
years and whose employment is terminated by a Scheme employer on
the grounds of ill-health or infirmity of mind or body before that member
reaches normal pension age, is entitled to, and must take, early
payment of a retirement pension if that member satisfies the conditions
in paragraphs (3) and (4) of this regulation.

(2)

The amount of the retirement pension that a member who satisfies the
conditions mentioned in paragraph (1) receives, is determined by which
of the benefit tiers specified in paragraphs (5) to (7) that member
qualifies for, calculated in accordance with regulation 39 (calculation of
ill-health pension amounts).

(3)

The first condition is that the member is, as a result of ill-health or
infirmity of mind or body, permanently incapable of discharging
efficiently the duties of the employment the member was engaged in.

(4)

The second condition is that the member, as a result of ill-health or
infirmity of mind or body, is not immediately capable of undertaking
any gainful employment.

(5)

A member is entitled to Tier 1 benefits if that member is unlikely to be
capable of undertaking gainful employment before normal pension age.

(6)

A member is entitled to Tier 2 benefits if that member -

(7)

(a)

is not entitled to Tier 1 benefits; and

(b)

is unlikely to be capable of undertaking any gainful
employment within three years of leaving the employment; but

(c)

is likely to be able to undertake gainful employment before
reaching normal pension age.

Subject to regulation 37 (special provision in respect of members
receiving Tier 3 benefits), if the member is likely to be capable of
undertaking gainful employment within three years of leaving the
employment, or before normal pension age if earlier, that member is
entitled to Tier 3 benefits for so long as the member is not in gainful
employment, up to a maximum of three years from the date the
member left the employment.”
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“(1)

A decision as to whether a member is entitled under regulation 35
(early payment of retirement pension on ill-health grounds: active
members) to early payment of retirement pension on grounds of illhealth or infirmity of mind or body, and if so which tier of benefits the
member qualifies for, shall be made by the member's Scheme
employer after that authority has obtained a certificate from an IRMP as
to (a)

whether the member satisfies the conditions in regulation 35(3)
and (4); and if so,

(b)

how long the member is unlikely to be capable of
undertaking gainful employment; and

(c)

where a member has been working reduced contractual hours
and had reduced pay as a consequence of the reduction in
contractual hours, whether that member was in part time service
wholly or partly as a result of the condition that caused or
contributed to the member's ill-health retirement.

(2)

An IRMP from whom a certificate is obtained under paragraph (1) must
not have previously advised, or given an opinion on, or otherwise been
involved in the particular case for which the certificate has been
requested.

(2A)

For the purposes of paragraph (2) an IRMP is not to be treated as
having advised, given an opinion on or otherwise been involved in a
particular case merely because another practitioner from the same
occupational health provider has advised, given an opinion on or
otherwise been involved in that case.

(3)

If the Scheme employer is not the member's appropriate administering
authority, it must first obtain that authority's approval to its choice
of IRMP.

(4)

The Scheme employer and IRMP must have regard to guidance given
by the Secretary of State when carrying out their functions under this
regulation and regulations 37 (special provision in respect of members
receiving Tier 3 benefits) and 38 (early payment of retirement pension
on ill-health grounds: deferred and deferred pensioner members).”
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